
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



CONSTITUTIONAL LAW IN 1919-1920. II 

THE CONSTITUTIONAL DECISIONS OF THE SUPREME COURT OP THE 
UNITED STATES IN THE OCTOBER TERM, 1919 

EDWARD S. CORWIN 
Princeton University 

IV. THE TREATY-MAKING POWER 

From the historical point of view no more interesting case was 
decided last term than that of Missouri v. Holland, 43 in which a bill in 
equity brought by the state of Missouri to prevent a game warden of 
the United States from attempting to enforce the Migratory Bird 
Treaty Act of July 3, 1918, 44 and the regulations made by the secretary 
of agriculture in pursuance of this act was finally dismissed, Justices 
Van Devanter and Pitney dissenting without opinion. 

The objectors to the statute and the underlying treaty based their 
argument upon the Tenth Amendment, 46 supplemented by the propo- 
sition that the control of migratory birds within their respective limits 
is a power reserved to the states, 46 and from these premises they pro- 
ceeded to draw the conclusion that "what an act of Congress could 
not do unaided, in derogation of the powers reserved to the states, a 
treaty cannot do." But, Justice Holmes answers in his opinion for the 

43 252 U. S. 416. 

44 The act gives effect to the Treaty of August 16, 1916, between the United 
States and Great Britain, which pledges this government and the Canadian 
government reciprocally to protect certain game birds making seasonal migra- 
tions from the United States into Canada and vice versa. Earlier than this 
Congress had, by the Act of March 4, 1913, attempted to extend the protection 
of the national government over migratory game birds, but the act had been held 
void by a state and one or two federal courts, passing muster, however, in an- 
other. It was before the Supreme Court in Cary v. So. Dak., 250 U. S. 118, but 
for construction only. See the present writer 14 Michigan Law Review, 613 ff . 

" "The powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respectively or to the 
people." 

*' Citing Geer v. Conn., 161 U. S. 519. 

52 
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court, the treaty-making power is expressly delegated to the United 
States, 47 treaties made under the authority of the United States are the 
supreme law of the land, 48 and by article 1, section 8, Congress may 
pass all laws necessary and proper to carry valid treaties into effect. 49 
He then proceeds: 

"Acts of Congress are the supreme law of the land only when made 
in pursuance of the Constitution, while treaties are declared to be so 
when made under the authority of the United States. It is open to 
question whether the authority of the United States means more than 
the formal acts prescribed to make the convention. We do not mean 
to imply that there are no qualifications to the treaty-making power; 
but they must be ascertained in a different way. It is obvious that 
there may be matters of the sharpest exigency for the national well- 
being that an act of Congress could not deal with, but that a treaty 
followed by such an act could, and it is not lightly to be assumed that, 
in matters requiring national action, 'a power which must belong to 
and somewhere reside in every civilized government' is not to be 
found. 60 .... The treaty in question does not contravene any 
prohibitory words to be found in the Constitution. The only question 
is whether it is forbidden by some invisible radiation from the general 

terms of the 10th Amendment Here a national interest 

of very nearly the first magnitude is involved. It can be protected 
only by national action in concert with that of another power. The 
subject-matter is only transitorily within the state, and has no per- 
manent habitat therein. But for the treaty and the statute, there 
soon might be no birds for any powers to deal with. We see nothing 
in the Constitution that compels the government to sit by while a food 
supply is cut off and the protectors of our forests and of our crops are 
destroyed. It is not sufficient to rely upon the states. The reliance 
is vain, and were it otherwise, the question is whether the United 

47 Article 2, section 2, which reads: "He [the President] shall have power, by 
and with the advice and consent of the Senate, to make treaties, provided two 
thirds of the Senators present concur." 

48 See note 28, supra. 

49 "The Congress shall have power ... to make all laws which shall be 
necessary and proper for carrying into execution the foregoing powers, and all 
other powers vested by this Constitution in the Government of the United 
States, or in any department or officer thereof." 

" Citing Andrews v. Andrews, 188 U. S. 14. 
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States is forbidden to act. We are of opinion that the treaty and 
statute must be upheld." 51 

These rather sweeping propositions raise some interesting questions 
with reference to Part 13 of the pending Peace Treaty with Germany. 
This division of the treaty provides for an International Labor Con- 
ference whose "draft conventions" or "recommendations," as the 
case may be, must be submitted to the proper authorities of the mem- 
ber states for action upon them within a year. But "in the case of a 
federal state," the document reads, "the power of which to enter in 
conventions is subject to limitations, it shall be in the discretion of that 
Government to treat a draft convention to which such limitations apply 
as a recommendation only." Supporters of the league and the treaty 
in the senate and elsewhere have been at pains to explain that this 
provision was inserted at the particular instance of the, United States 
and to meet the requirements of the United States Constitution. It 
may, however, be fairly asked, with Missouri v. Holland in mind, 
whether the power of the national government to enter into conven- 
tions on labor is "subject to limitations." And if it is not, we are 
confronted with the further question, whether we should like to see 
the treaty-making power and Congress, either separately or conjointly, 
vested by an unqualified ratification of Part 13 of the treaty with the 
power of enacting for the United States such recommendations as 
the International Labor Conference may elect to make from time to 
time. Unquestionably Missouri v. Holland makes more important 
than ever the political check which resides in the senate on the treaty- 
making power. 62 

61 Among the parts omitted in the above quotation from the opinion is the 
following striking passage: "We may add that when we are dealing with words 
that also are a constituent act, like the Constitution of the United States, we 
must realize that they have called into life a being the development of which 
could not have been foreseen completely by the most gifted of its begetters. It 
was enough for them to realize or to hope that they had created an organism; it 
has taken a century and has cost their successors much sweat and blood to prove 
that they created a nation. The case before us must be considered in the light 
of our whole experience, and not merely in that of what was said a hundred years 
ago." Among the cases cited by Justice Holmes to demonstrate that treaties 
otherwise valid may override state power are Baldwin v. Franks, 120 U. S. 678; 
Hopkirk v. Bell, 3 Cranch 454; Ware v. Hylton, 3 Dall. 199; Chirac v. Chirac, 
2 Wheat. 259; Hauenstein v. Lynham, 100 U. S. 483; Geofroy v. Riggs, 133 IT. S. 
258; Blythe v. Hinckley, 180 U. S. 333; Wildenhus's Case, 120 U. S. 1. 

62 The case has another interesting aspect. "The ground of the bill is that the 
statute is an unconstitutional interference with the rights reserved to the states 
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V. ADMIRALTY JURISDICTION 

In Knickerbocker Ice Company v. Stewart 63 the Act of Congress of 
October 6, 1917, permitting the application of workmen's compensation 
laws in the several states to injuries occurring within the admiralty 
and maritime jurisdiction was held void. The decision rests upon the 
following propositions: (1) that the Constitution approved the system 
of maritime law "coextensive with and operating uniformly in the 
whole country;" 54 (2) That while Congress was given the power to 
legislate in respect to this system, such power must not be used in a 
way to interfere with the uniformity which the Constitution sought to 
secure; (3) that "Congress cannot transfer its legislative powers to the 
states." 

The historical accuracy of the first point is open to serious question. 
The second point confuses two quite different matters. For while it 
was undoubtedly the intention of the Constitution to transfer the 
power to lay down the maritime law for the country from the states 
to Congress, there is nothing in the Constitution to indicate that the 
rules enacted by Congress within this field must be the same for all sec- 
tions of the country, and the presumption must be, accordingly, that 
Congress was clothed with full legislative discretion in the matter. 
Nor is the third point more persuasive. The act here held void did 
not attempt a transference of legislative power either in the sense 
of a permanent abdication of power, since it may be repealed at any 
time, nor yet, necessarily, in the sense of an avoidance of responsibility. 
It presumably represented the deliberate judgment by Congress as to 

by the Tenth Amendment, and that the acts of the defendant, done and threatened 
under that authority, invade the sovereign right of the state and contravene 
its will manifested in statutes. The state also alleges a pecuniary interest, as 
owner of the wild birds within its borders and otherwise, admitted by the govern- 
ment to be sufficient, but it is enough that the bill is a reasonable and proper 
means to assert the alleged quasi sovereign rights of a state. Kansas v. Colo- 
rado, 185 U. S. 125; Georgia v. Tennessee Copper Co. 206 U. S. 230; Marshall 
Dental Mfg. Co. v. Iowa 226 U. S. 460." All of which seems to leave very little 
of the doctrine of "political questions" as applied in Georgia v. Stanton, 6 
Wall. 50. 

63 253 U. S. 149, decided May 17. The act under review was passed to remedy 
the effect of Southern P. Co. v. Jensen, 244 U. S. 205. See Professor Powell's 
review of the latter case in 12 American Political Science Review, 43. 

54 Citing the Lottawanna, 21 Wall. 558. All that the Constitution says is that 
"the judicial power shall extend . . . to all cases of admiralty and maritime 
jurisdiction," article 3, section 2. See also note 49, supra. 
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what was best for the situation dealt with, 65 and is certainly a far less 
striking delegation of power to the states than that which was upheld 
in the Clark Distilling Company cases 68 — to say nothing of the sweeping 
delegations of legislative power to executive authorities which have 
been sustained in recent years. 67 On both these accounts the dissent- 
ing opinion of Justice Holmes, speaking for himself, and Justices 
Pitney, Brandeis and Clarke, has much the better of the argument. 6 * 

VI. DUE PROCESS OF LAW, MISCELLANEOUS 

1. Judicial Procedure 

Several decisions deal with the privileges of accused persons. 69 We 
learn that the powers of the grand jury to investigate are original and 

" Justice McReynolds evidently recognizes the force of this presumption and 
endeavors to meet it in the following words: "Neither branch of Congress devoted 
much debate to the act under consideration — altogether, less than two pages of 
the Record (65th Cong., pp. 7605, 7843). The Judiciary Committee of the House 
made no report; but a brief one by the Senate Judiciary Committee, copied 
below, probably indicates the general legislative purpose. And with this and 
accompanying circumstances, the words must be read." This is a novel type of 
argument for this kind of case, though, in view of the flexibility of the modern 
test of "delegation of legislative power," it may be necessary and valid. 

*e 242 U. S. 311. See also Professor Powell's review of the case in 12 American 
Political Science Review, 19 ff. 

" The leading case is United States v. Grimaud, 220 U. S. 506. None of the 
sweeping delegations of power by Congress to the President during the war have 
been disturbed by judicial decision. Cf. Fairlie on "Administrative Legis- 
lation," in Michigan Law Review, January, 1920. 

68 Justice Holmes makes the point in his dissenting opinion, that the act 
might have been easily construed so as to avoid the argument against delega- 
tion of legislative power, by confining the words "rights and remedies under 
the Workmen's Compensation Law of any state" to refer solely to laws existing 
at the time of the passage of the act of Congress. The origin of the argument 
which Justice Holmes thus endeavors to meet is to be found in Justice Curtis's 
opinion in Cooley v. Board of Wardens, 12 How. 299. It may be suggested that, 
as Congress's legislative powers develop, it will be increasingly necessary for it 
to take account of local differences and necessities. 

69 The Fourth, Fifth and Sixth Amendments are the ones involved. The first 
reads thus: "The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, shall not be 
violated, and no warrants shall issue but upon probable cause, supported by oath 
or affirmation, and particularly describing the place to be searched, and the per- 
son or things to be seized." 

Amendment Five reads thus : " No person shall be held to answer for a capital or 
otherwise infamous crime unless on a presentment or indictment of a grand jury, 
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not dependent for their exertion upon the approval or disapproval of 
the court; 60 that it is valid to try several defendants together and 
treat them as a single defendant for the purpose of peremptory chal- 
lenges; 61 that a person found guilty of murder and sentenced to life 
imprisonment is not placed twice in jeopardy if on a second trial, the 
first having been reversed on writ of error sued out by the accused, 
he is again found guilty, and then sentenced to death. 62 Also, it appears, 
no self-incrimination results from the use of letters which were written 
by accused after his crime and which came into possession of the prison 
officials under established practice reasonably demanded for the main- 
tenance of discipline. 63 

A more notable case in the same field is that of Silverthorne Lumber 
Company v. United States. 64 Representatives of the department of 
justice arrested the two Silverthornes, and, while they were detained, 
went "without a shadow of authority" to the office of the Silverthorne 
Company and made a clean sweep of all books, papers and documents 
there found. Later an order was issued for the return of these, but 
meantime the government representatives had had them photographed. 
The question in the instant case was whether the two Silverthornes 
were in contempt of court for refusing to respond to a subpoena order- 
ing them to bring the original documents into court, which subpoena 
had been sought on the strength of the knowledge gained in conse- 
quence of the illegal act of seizure. It was held that the government 

except in cases arising in the land or naval forces, or in the militia, when in 
actual service in time of war or public danger; nor shall any person be subject 
for the same offense to be twice put in jeopardy of life or limb; nor shall be com- 
pelled in any criminal case to be a witness against himself, nor be deprived of 
life, liberty, or property, without due process of law; nor shall private property 
be taken for public use without just compensation." 

The words of the Sixth Amendment are as follows: "In all criminal prosecu- 
tions the accused shall enjoy the right to a speedy and public trial, by an im- 
partial jury of the State and district wherein the crime shall have been com- 
mitted, which district shall have been previously ascertained by law, and to 
be informed of the nature and cause of the accusation; to be confronted with the 
witnesses against him; to have compulsory process for obtaining witnesses in 
his favor, and to have the assistance of counsel for his defense." 

60 United States v. Thompson, 251 U. S. 407. 

61 Stilson v. United States, 250 U. S. 583. 

62 Stroud v. United States, 251 U. S. 15. 

63 Ibid. 

"251 U. S. 385. 
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cannot thus profit by its own wrong-doing. 65 The attention of Attor- 
ney General Palmer is respectfully drawn to this case. 

Two cases have to do with the right of trial by jury in civil cases. 68 
The first informs us that this right is not infringed in an action at law 
involving long accounts and many disputed items by the appointment 
of an auditor with power to make a preliminary investigation and 
report his findings for the aid of the jury. 67 The other determines that 
a federal court of appeals may not reverse a judgment rendered in a 
court below, upon a verdict for the plaintiff, without ordering a new 
trial. 68 

2. Administrative Procedure 

Several cases are of distinct interest to the student of administrative 
law. In a Chinese deportation case the court set aside a decision of the 
secretary of labor denying admission into the United States to a Chi- 
nese claiming American citizenship, the decision being grounded on the 
defective form in which the record of testimony taken in the case had 
been brought before the secretary. 69 In another similar case it was 

66 Said Justice Holmes, of the Government's endeavor to avail itself of 
knowledge obtained by illegal means: "The proposition could not be presented 
more nakedly. ... It reduces the Fourth Amendment to a form of words." 
The case should be collated with Adams v. New York, 192 U. S. 585 and Weeks 
v. United States, 232 U. S. 383. See also Flagg v. United States, 147 C. C. A. 
367, 233 Fed. 481, which is cited by Justice Holmes with approval. In the 
instant case the Chief Justice and Justice Pitney dissented. 

66 The Seventh Amendment, which is here involved, reads: "In suits at com- 
mon law, where the value in controversy shall exceed twenty dollars, the right 
of trial by jury shall be preserved, and no trial by a jury, shall be otherwise 
reexamined in any court of the United States, than according to the rules of the 
common law." 

67 Re Walter Peterson, 253 U. S. 300. There were three dissents. 

88 Fidelity Title and Trust Co. v. Dubois Electric Co., 253 U. S. 212. The 
decision is principally interesting as showing that Slocum v. N. Y. Life Ins. Co., 
228 U. S. 364, now has the approval of the entire court. 

69 Kwock Jan Fat v. White, 253 U. S. 454, decided June 7. A closing para- 
graph of Justice Clarke's opinion for the unanimous court deserves quotation: 
"The Acts of Congress give great power to the Secretary of Labor over Chinese 
immigrants and persons of Chinese descent. It is a power to be administered, 
not arbitrarily and secretly, but -fairly and openly, under the restraints of the 
tradition and principles of free government applicable where the fundamental 
rights of men are involved, regardless of their origin or race. It is the prov- 
ince of the courts, in proceedings for review, within the limits amply defined 
in the cases, cited, to prevent abuse of this extraordinary power, and this is 
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held that a Chinese returning to the United States may not be deported, 
on the ground that his original entry was attained by fraud, without a 
judicial inquiry into his rights. The court emphasized the distinction 
between the case of a Chinese in the United States and one seeking to 
enter, a distinction which would seem to be applicable generally in 
deportation cases. 70 

8. Various 

Caldwell v. Parker 71 determined that Congress did not by reenacting, 
in the Act of August 29, 1916, the Articles of War, vest the military 
courts in war time with exclusive jurisdiction to try and punish a sol- 
dier for the murder of a civilian at a place within the jurisdiction of a 
state and not within the confines of a camp or arsenal. Two cases 
emphasize the familiar distinction between a ministerial duty the 
performance of which may be compelled by writ of mandamus and 
a discretionary duty not thus compellable. 72 A case which originated 
in Oklahoma asserts the right of federal officials to invoke equitable 
relief against the enforcement of grossly unfair taxation of Indian 
lands. 73 Another case repeats the familiar doctrine that the power of 
removal, in the absence of statutory provision to the contrary, is an 
incident of the power to appoint and that the power to suspend is in 
turn an incident of the power to remove. 74 

possible only when a full record is preserved of the essentials on which the 
executive officers proceed to judgment. For failure to preserve such a record for 
the information, not less of the commissioner of immigration and of the Secre- 
tary of Labor than for the courts, the judgment in this case must be reversed. 
It is better that many Chinese immigrants should be improperly admitted 
than that one natural born citizen of the United States should be permanently 
excluded from his country." The practice indicated in Chin Yow v. United 
States, 208 U. S. 8, is specifically "approved and adopted." 

70 White v. Chin Fong, 253 U. S. 90. On the rights of resident aliens see 
further United States v. Wong Kim Ark, 169 U. S. 649. 

71 252 U. S. 376. 

72 Houston v. Ormes, 252 U. S. 469, decided April 19, in which it was held that 
a suit against treasury officials to establish an equitable lien upon a fund ap- 
propriated by Congress for payment to a specified person is not a suit against 
the United States, being one to compel the performance of a ministerial duty; 
and United States ex rel. Alaska Smokeless Coal Co. v. Lane, 250 U. S. 549, in 
which the court refused a mandamus to the sec'retary of the interior to compel 
him to approve and pass applications for certain Alaska coal claims. 

73 United States v. Osage County, 251 U. S. 128. See in the same connection 
Heckman v. United States, 224 U. S. 413. 

74 Burnap v. United States, 252 U. S. 512, citing ex parte Hennen, 13 Pet. 230, 
and other familiar precedents. 
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United States v. North American Transportation and Trading Com- 
pany 76 establishes that when the government appropriates private 
property for public use under legislative sanction but without institut- 
ing condemnation proceedings, it impliedly promises to pay therefor 
and may be sued on its promise in the Court of Claims. Calhoun v. 
Massey 76 sustained the clause of the Omnibus Claims Act of March 4, 
1915, which limits the compensation of attorneys in the prosecution of 
claims against the United States to twenty per cent of the amount 
collected, any contract to the contrary notwithstanding. Another 
case emphasizes the plenary authority of Congress over unincorporated 
territories. 77 

VII. STATUTORY CONSTRUCTION 

The most significant case under this heading is that of the Federal 
Trade Commission v. Gratz, 78 which involved the important question 
of the meaning of the term "unfair methods of competition in com- 
merce," as used in the Act of September 6, 1914. The court held that 
"it is for the courts and not the commission ultimately to determine" 
the content of these words, and further that "they are clearly unappli- 
cable to practices never before regarded as opposed to good morals 
because characterized by deception, bad faith, fraud, or oppression, or 
as against public policy because of their dangerous tendency unduly 
to hinder competition or create monopoly." Upon this basis the court 
pronounced unfounded a complaint of the commission against respond- 
ents for refusing to sell cotton ties to purchasers declining to take a 
corresponding amount of cotton bagging. Justices Brandeis and 
Clarke dissented on the ground, stated by the former, that the only 
question before the court was whether, on the facts found by the 
commission, the method of competition condemned by it could be 
reasonably held to be unfair. 79 

w 253 U. S. 330. 
78 253 U. S. 170. 

77 Public Utility Comrs. v. Yuchausti and Co., 251 U. S. 401. 

78 253 U. S. 421. 

79 Justice Brandeis cites the power vested in the Interstate Commerce Com- 
mission to determine whether a preference granted by a railroad to a shipper 
or locality falls within the prohibition of "undue preferences." See Pennsyl- 
vania Co. v. United States, 236 U. S. 361. 
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Two much touted cases under the Sherman Act, 80 in seeming imita- 
tion of the Irishman's twins, who reciprocally drowned out each 
other's cries so that total silence reigned, cancel one another, and thus 
leave us in our original Stygian darkness as to the practical import 
of that famous statute. One case under the LaFollette Act 81 informs 
us that seamen on foreign vessels are entitled, the same as seamen on 
American vessels, to demand and receive at any American port of 
lading or delivery one-half of the wages they already earned. The 
decision is evidently based on the assumption that — as the late Judge 
Gaynor once remarked — the act "means just what it says." More 
surprising is a holding that the Adamson Act does not in certain cir- 
cumstances, forbid a contract for services at less price than the rates 
laid down in the act. 82 The case is further interesting for the summary 
statement of Justice Holmes of what was held in Wilson v. New. 83 

80 U. S. v. U. S. Steel Corporation, 251 U. S. 417, and U. S. v. Reading Co., 
263 U. S. 26. The decision in the earlier case was rendered by only four justices, 
Justices McReynolds and Brandeis not participating and Justices Day, Pitney 
and Clarke dissenting. In the Reading case the Chief Justice and Justices 
Holmes and Van Devanter dissented. Justice McKenna, who wrote the opinion 
in the Steel Corporation case, has thus the distinction of being the only member 
of the court to approve of both decisions. A third case arising under the act 
was U. S. v. Shrader's Sons, 252 U. S. 85, in which it was held that agreements 
to control resale prices violate the act, but that a manufacturer may nevertheless, 
refuse to deal with one who has failed to follow resale prices specified by him. 
The decision thus embraces in one holding Miles Medical Co. v. Park and Sons, 
220 U. S. 373, and U. S. v. Colgate Co., 250 U. S. 300. 

81 Strathearn S. S. Co. v. Dillon, 252 U. S. 348. 

82 Port Smith and W. R. Co. v. Mills, 253 U. S. 206. The agreement in ques- 
tion was between the receiver of an insolvent road and employees. 

88 The passage is as follows: "In Wilson v. New, 243 U. S. 332, 61 L. ed. 
755, L.R.A.1917E, 938, 37 Sup. Ct. Rep. 298, Ann. Cas. 1918A, 1024, it was de- 
cided that the act was within the constitutional power of Congress to regulate 
commerce among the states; that since, by virtue of the organic interdepend- 
ence of different parts of the Union, not only comfort but life would be en- 
dangered on a large scale if interstate railroad traffic suddenly stopped, Con- 
gress could meet the danger of such a stoppage by legislation, and that, in 
view of the' public interest, the mere fact that it required an expenditure to 
tide the country over the trouble would not, of itself alone, show a taking of 
property without due process of law. It was held that these principles applied 
no less when the emergency was caused by the combined action of men than 
when it was due to a catastrophe of nature; and that the expenditure re- 
quired was not necessarily unconstitutional because it took the form of requir- 
ing the railroads to pay more, as it might have required the men to take less, 
during the short time necessary for an investigation ordered by the law." 
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Construction of the federal Employers' Liability Act has continued 
along the broad lines originally laid down by the court, and with the 
same diversity of result. When the act comes into competition with 
less liberal state laws a broad construction of it is beneficial, but when 
the contrary is the case — as it usually is nowadays — the result also is 
contrary. 84 The remedy, of course, lies with Congress. Finally, we 
learn that sheep are "cattle" within the meaning of section 2117 of 
the Revised Statutes, it having been so held by the courts and the 
administrative authorities for fifty years. 85 The decision is- com- 
mended to the attention of the author of "Pigs is Pigs." 

B. QUESTIONS OF STATE POWERS 

I. PUBLIC PURPOSE IN TAXATION 

The most important cases reviewing state laws have arisen in con- 
nection with taxation, and of these the most significant is that of 
Green v. Frazier, 86 in which the legislative program of the nonpartisan 
league of North Dakota, carrying with it such enterprises as a state 
bank, a state warehouse, elevator and flour mill system, and a state 
home building project, was sustained against the objection that it sought 
to authorize taxation for purposes not public, and therefore the 

84 The cases are as follows : Southern P. Co. v. Industrial Accident Commission, 
251 IT. S. 259: The work of an electric lineman in wiping insulators on one of the 
main electric cables of an interstate railway carrier was so directly connected 
with interstate commerce as to render the state law inapplicable. Philadel- 
phia and Reading Railway Company v. Hancock, 253 U. S. : A member of a 
train crew operating a train of loaded coal cars from colliery to freight yard, 
both within the state was engaged in interstate commerce within the mean- 
ing of the federal act, although his duties never took him outside the state, 
it being shown that the ultimate destination of some of the cars was a point 
outside the state. Erie Railroad Company v. Collins, 253 U. S. 77: An employee 
of an interstate railway was engaged in interstate commerce within the meaning 
of the federal act, while starting the gasoline engine at a pumping station, which 
engine was used to pump water to be supplied to locomotives in whatever com- 
merce engaged. Erie Railroad Company v. Szary, 253 U. S. 86: An employee 
of an interstate railway was engaged in interstate commerce within the mean- 
ing of the federal act when, having sanded the last of a series of locomotives and 
carried the ashes from the drying stove to the ashpit across the tracks, he was 
struck by a passing locomotive while on the way to get a drink of water. 

•» Ash Sheep Co. v. United States, 252 U. S. 159. 

»«253U. S.233. 
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taking of property without due process of the law. The court recited 
the fact that this rather ambitious program had been sanctioned "by 
the united action of the people of the state, its legislature, and its 
courts." For the rest, said Justice Day, who spoke for the unanimous 
court, "with the wisdom of such legislation and the soundness of the 
economic policy involved, we are not concerned. Whether it will 
result in good or harm is not within our province to inquire." 87 

II. TAXATION OF NONRESIDENTS 

The conspicuous success, from the point of view of the tax-gatherer, 
at any rate, of the national income and inheritance taxes has stimu- 
lated the cupidity of the states and has brought them into frequent 
contact with the "privileges and immunities clause" of article 4 of the 
Constitution. 88 In Maxwell v. Bugbee 89 it was ruled that a graduated 
inheritance tax law, requiring that the rate of the tax be determined in 
the case of nonresident decedents by the total amount of property of 
such decedents both within and without the state was valid, although 
in the case of resident decedents the rate is determined by the amount 
of the property held within the state alone. The decision is based, so 
far as the "privileges and immunities clause" is concerned, on the 
proposition that the difference in the method of taxation "rests upon 
residence and not citizenship." The question whether it was fair to 
make it rest upon this basis is unfortunately left unanswered, where- 
fore three judges dissented. More satisfactory is the decision in 
Shaffer v. Carter, 90 holding that a state may tax nonresidents upon 
incomes derived from business done or property owned in the state and 
may confine their deductions from gross incomes to losses sustained in 
the state, though in the case of residents it allows all losses to be 
deducted. The difference thus made, the court points out, is not 

"The doctrine of "public purpose" was introduced into the jurisprudence 
of the Supreme Court by Justice Miller, who brought it from Iowa, and was 
originally based on "general principles." See Loan Asso. v. Topeka, 20 Wall. 
665. Later it was based on the "due process" clause of the Fourteenth Amend- 
ment: Fallbrook Irrig. Dist. v. Bradley, 164 U. S. 155. The instant case was 
preceded by Jones v. Portland, 245 U. S. 217, where the court sustained an act 
of the state, of Maine authorizing the establishment of municipal fuel yards. 

88 Article 4, section 2, says: "The citizens of each State shall be entitled to 
all privileges and immunities of citizens in the several States." 

88 250 U. S. 525. 

1,0 251 U. S. 552. 
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unfairly discriminatory, since residents are taxed on their net incomes- 
from whatever source derived, whether within or without the state. 
Similarly Travis v. Yale and Towne Manufacturing Co., 91 where it 
is further ruled that a state may legitimately confine taxation at the 
source to nonresidents, but that denial to nonresidents of the personal 
exemptions which are granted citizens is a denial to the former of 
privileges and immunities enjoyed by the latter, meets the demands 
of "the rule of reason." 

III. TAXATION AND THE FOURTEENTH AMENDMENT 

Several cases point out that the Fourteenth Amendment does not 
forbid double taxation any more than it forbids doubling the amount 
of the tax, short of confiscation. 92 A state may therefore tax its own 
corporations in respect of stock held by them in other domestic corpo- 
rations, and this even though unincorporated stockholders are exempt. 93 
Likewise a state may tax a corporation organized under its laws upon 
the value of its outstanding capital stock, although the corporation's 
property and business are entirely in another state. 94 Also a state 
may tax income received by residents from securities held for their 
benefit in another state. 96 On the other hand, the exemption of domes- 
tic corporations doing business without the state, from an income tax 
which domestic corporations doing business both within and without 
the state have to pay upon the proceeds of their total business, con- 
stitutes unfair discrimination against the latter class of corporations. 98 
Finally Wallace v. Hines 97 points out some definite limitations to the 

91 Amendment Fourteen, section 1, reads, in part, as follows: "Nor shall any 
State deprive any person of life, liberty, or property, without due process 
of law; nor deny to any person within its jurisdiction the equal protection of the 
laws." These clauses were also invoked in the cases just reviewed in connection 
with article 4, section 2. 

82 252 U. S. 60. 

9S Ft. Smith and W. R. Co. v. Ark., 251 U. S. 532. Four justices dissented,, 
without opinion. 

" Cream of Wheat Co. v. Grand Forks County (No. Dak.), 253 U. S. 325. 
The decision should be compared with Union Refrigerator Transit Co. v. Ky., 
199 U. S. 194. 

95 Maguire v. Trefrey, 253 U. S. 12. 

98 Royster Guano Co. v. Va., 253 U. S. 412. 

97 253 U. S. 66. The headnote of the case furnishes us the important details: 

"A state may not, consistently with the commerce and due process of law 
clauses of the Federal Constitution, fix the value of the property of foreign in- 
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application of the "unit of use" rule in the taxation by a state of for- 
eign interstate railway companies doing business in the state. 98 

IV. BEGULATION OF PUBLIC UTILITIES 

Several cases dealing with the regulatory powers of the states in 
relation to public utilities reiterate or extend familiar principles, in 
interpretation of the "due process of law" clause of the Fourteenth 
Amendment, to wit: (1) In all cases where maximum rates set by a 
state public service commission are claimed by an owner to be con- 
fiscatory, the state must provide a fair opportunity of submitting the 
issue to a judicial tribunal for determination upon its own independent 
judgment of both the law and the facts." (2) Every part of a railway 
system over which a passenger is entitled to ride must be included in 
the computation to determine whether a given rate is profitable, and 
the passenger service, including sleeping car, parlor car and dining 
car service, must be treated as a whole. 100 (3) Railway companies may 
not be compelled by a state administrative order to install cattle 
weighing scales at stations to which cattle are shipped, it having been 
shown that such scales have no direct part in transportation and indeed 
have come to be used, where they have been installed, not by shippers 

terstate railway companies for the purpose of levying a special excise tax upon 
the doing of business in the state by taking the total value of the stock and 
bonds of each railway company and assessing the proportion of this value that 
the main track mileage bears to the main track of the whole line, where, by 
reason of topographical conditions, the cost of the lines in that state was much 
less than in other states, and the great and very valuable terminals of the rail- 
ways are in other states, and where the valuations as made include such items 
as bonds secured by mortgage of lands in other states, a land grant in another 
state, and other property that adds to the riches of the corporation, but does 
not affect that part of the railway in the state." 

98 For other cases dealing with the taxing power of the states, see (v), just 
below. 

99 Ohio Valley Water Co. v. Ben Avon Borough et al. 253 U. S. 287. The 
principal cases cited for the decision were Missouri P. R. Co. v. Tucker, 230 
U. S. 340, and Wadley So. R. Co. v. Ga., 235 U. S. 651. The dissenting opinion 
of Justice Brandeis, for himself and Justices Holmes and Clarke, is based on the 
different rule which obtains for the findings of the interstate commerce com- 
mission. See Interstate Com. Comsn. v. Union P. R. Co., 222 U. S. 531. In 
Oklahoma Operating Co. v. Love, 252 U. S. 331, decided March 22, a rate enfor- 
cing penalty clause was set aside, on the basis of Ex parte Young, 209 U. S. 123. 
The decision was unanimous. 

100 Groesbeck v. Duluth, S. S. and A. R. Co., 250 U. S. 607. 
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but by buyers and sellers of cattle. 101 (4) A milling company cannot 
be compelled to continue the public operation of a railroad at a loss; 
if the railroad continues to exercise its charter rights, it may be required 
to perform its charter obligations, even at a loss, but it is free to stop 
its losses by stopping its business. 102 (5) An oil pipe line, constructed 
solely to carry oil for particular producers under private contract, 
cannot be converted into a public utility by legislative fiat, otherwise 
private property might be taken without just compensation; but a 
pipe line voluntarily devoted by the owner to the use of the public is a 
public utility and subject to regulation as such. 103 (6) If a city wishes 
to clear space for the construction of a street lighting system of its 
own by removing the instrumentalities of a privately owned system 
occupying the streets under legal franchise, it must make compensa- 
tion for the rights appropriated, since it is not acting for the public 
health, peace or safety, but in a proprietary or quasi-proprietary 
capacity. 104 

V. POLICE POWER, EMINENT DOMAIN 

Outside the cases just mentioned, the "due process of law" clause 
furnishes the basis of decision in surprisingly few cases. From one 
such case we find that the state may abolish the defence of contribu- 
tory negligence, not only in employers' liability cases, but generally. 106 
From another we learn that the Fourteenth Amendment does not 
require a state to make loss of earning power the sole basis for a statu- 
tory compensation scheme for workmen who are injured without fault 
on the part of the employer, and that, accordingly, whether allowance 
should be make for facial or head disfigurement is a question for the 
state alone to determine. 106 Still another decision upholds the right 
of the state to forbid persons from soliciting employment in the prose- 

101 Great Northern R. Co. v. Cahill, 253 U. S. 71, decided on the basis of 
Great Northern R. Co. v. Minn., 238 U. S. 340. 

102 Brooks Scanlon Co. v. R. R. Comsn., 251 U. S. 560, citing particularly- 
Northern P. R. Co. v. No. Dak., 236 U. S. 585. 

103 Hays v. Seattle, 251 U. S. 233. 

104 Los Angeles v. Los Angeles Gas and E. Corp., 251 U. S. 32. The case 
should be compared with Hardin-Wyandot Lighting Co. v. Upper Sandusky, 
ibid., 173. For the origin of the distinction here made between different branches 
of the police power, see New Orleans Gas Co. v. La. Light Co., 115 U. S. 650. 

IM Chicago, R. I., and P. R. Co. v. Cole, 251 U. S. 54. 
I0 » New York C. R. Co. v. Bianc, 250 U. S. 596. 
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cution or collection of claims, including claims for personal injury; 107 
while another reiterates familiar doctrine with reference to the power 
of eminent domain. The necessity and expediency of a taking where 
the purpose is public are legislative questions, and all that due process 
of law requires is that the owner have opportunity to be heard on the 
matter of compensation and that the compensation awarded be paid 
without unreasonable delay, not necessarily before the taking. 108 
Several special assessment cases add little to learning on that topic. 109 

VI. THE "COMMERCE" CLAUSE 

In enforcing the commerce clause as a limitation on the taxing- 
power of the states, the court finds a surprising difference between soft 
drinks and gasoline, with the result that, while a nonresident manu- 
facturer of the former may be required to take out a wholesaler's license 
for the privilege of selling goods brought across state lines and delivered 
in original unbroken cases, 110 a tax on the business of selling gasoline 
in the tank cars or other original packages in which it was brought 
from without the state is void. 111 It is also under the commerce clause 
that a Jim Crow car law was sustained against a company whose 
principal business is the carriage of persons across the Ohio River 
between Cincinnati and Kentucky towns; but it must be admitted, 
that the dissenting opinion of Justice Day, for himself and Justices 
Van Devanter and Pitney, has much the better argument. 112 Another 
decision sustains the right of a state to stipulate the rates at which 
natural gas transmitted from without the state shall be furnished to 

107 McCloskey v. Tobin, Sheriff (Texas), 252 U. S. 107. As Justice Brandeis 
remarks in his opinion, "The evil against which the regulation is directed is one 
from which English law has long sought to protect the community through pro- 
ceedings for barratry and champerty." 

108 Bragg v. Meaner, 251 U. S. 57. 

10 » Branson v. Bush, 251 U. S. 182; Farncomb v. Denver, 252 U. S. 7; Gold- 
smith v. Prendergast Construction Co., ibid., 12. — In Sullivan v. Shreveport, 
251 U. S. 169, a municipal ordinance requiring street cars to be operated by both 
motorman and conductor during certain hours of the day was sustained. In 
Dunbar v. New York, ibid., 516, a provision of the municipal charters impos- 
ing a lien on landlord's premises for water supplied by city to tenant was upheld. 

110 Wagner v. Covington, 251 U. S. 95, citing Brown v. Houston, 114 U. S. 622. 

111 Askren v. Continental Oil Co., and accompanying cases, 252 U. S. 444. 
The decision cites Standard Oil Co. v. Graves, 249 U. S. 389, where an act of 
California was set aside as not an inspection law. 

118 South Covington and C. Street R. Co. v. Ky., 252 U. S. 399. 
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local consumers, but only till Congress acts in the exercise of its supe- 
rior authority 113 — a qualification which obviously opens up interesting 
possibilities. Several cases grew out of conflicts between state and 
federal regulations, but disclose no new principle. 114 

vn. "obligation of contracts," "full faith and credit" 

Of the ten cases which invoked the "obligation of contracts" clause, 
at least half illustrate the familiar doctrine of "strict construction" 
laid down in the Charles River Bridge case in 1837 . 115 Indeed the 

113 Pennsylvania Gas Co. v. Public Serv. Comsn., 252 U. S. 23. 

114 Pennsylvania R. Co. v. Public Serv. Comsn., 250 U. S. 566 (State cannot 
regulate the use of caboose cars and mail cars, as end cars, the interstate com- 
merce commission having done so); Postal-Teleg. Cable Co. v. Warren-Goodwin 
Lumber Co., 251 U. S. 27 (State cannot invalidate contract limiting liability of 
telegraph company for error in sending unrepeated interstate message, Congress 
having occupied the field by the Act of June 18, 1910). See also note 84, supra. 

118 Bank of Oxford v. Love, 250 U. S. 605: The state has the right to provide 
for reasonable bank examination by state officers of a bank which has the power 
under its charter to make rules not in conflict with the Constitution of the 
United States or of the state. Oklahoma R. Co. v. Severns Paving Co., 251 
U. S. 104: A company which is obliged by its charter to pay for the paving of 
certain portions of the streets occupied by it may also be assessed by the mu- 
nicipality for other paving costs for benefits received. Pacific Gas and Electric 
Co. v. Sacramento, 251 U. S. 22: A street railway company may be required to 
sprinkle the surface of the streets occupied by its lines between the rails and 
tracks and for a sufficient distance beyond to keep the dust from being raised 
by the operation of its cars. Hardin-Wyandot Lighting Co. v. Upper Sandusky, 
251 U. S. 773 : The state may require chartered electric companies to obtain the 
consent of municipalities before erecting poles and wires in the streets thereof. 
Milwaukee Electric R. & Light Co. v. Wisconsin, 252 U. S. 100: A street railway 
company may be compelled to pave in asphalt upon a concrete foundation, 
though its charter required, in the absence of agreement with the city, only 
the same material as that last used, which in this instance was macadam. C. B. 
Munday, Trustee v. Wisconsin Trust Co., 252 U. S. 499: The obligation of con- 
tracts clause applies only to legislation subsequent in time to the contract alleged 
to be impaired. Producers Transportation Co. v. R. R. Commission, 251 U. S. 
228: A common carrier cannot, by making contracts for future transportation, 
etc., prevent the state from exercising its power to regulate such carrier's rates. 
Hays v. Seattle, 251 U. S. 233 : A statute which has the effect of repudiating an 
unfulfilled contract previously made with the state does not impair the obliga- 
tion of the contract, since the obligation still remains and forms the measure of 
the contractor's right to recover damages from the state. Central of Georgia 
R. Co. v. Wright, 250 U. S. 519, sustained a tax exemption of a leased road on 
facts peculiar to the case. There were four dissents. Travis v. Yale and Towne 
Mfg. Co., supra, was also argued to some extent under the "obligation of con- 
tracts" clause. 
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remarkable thing about most of these cases is that they ever came 
into court. Probably learned counsel would avail themselves of Fal- 
staff's apology for purse-taking: "Tis no sin for a man to labor in his 
vocation." The single case involving the "full faith and credit" 
clause 116 establishes that a state cannot escape its obligation to enforce 
a judgment rendered by the court of another state by the easy device 
of denying jurisdiction of the subject matter to its courts. 117 

In conclusion, a few statistics for the term may be interesting. The 
court handed down opinions in 176 cases, of which 80, more or less, 
involve constitutional issues or near-constitutional issues. As writers 
of opinions for the court Justices Day and Holmes tied, each having 
25 to his credit, while Justice Van Devanter, whose record is poorest 
in this respect, wrote but 11. Most of the others averaged about 
20 each. Dissents were recorded in about 40 cases. Justice Clarke is 
apparently the most obstinate member of the bench, having notified 
his dissent in 19 cases, though Justice Pitney with 17 dissents is a close 
second. The most complaisant member, on the other hand, is the 
Chief Justice, who appeared as dissentient but 5 times. The consti- 
tutional cases frequently involved more than one topic of constitutional 
law. "Due process of law," in the sense of a general limitation to 
legislative power, was invoked in 30 cases, and in the procedural sense 
7; the "commerce clause" in 11 cases, and always as restrictive of 
state power; the "obligation of contracts" clause in 10 cases. The 
most frequently recurring topic of all was, as usual, that of appeal and 
error, which sometimes drew constitutional issues in its wake, but usu- 
ally of an uninteresting character. Aside from constitutional cases, 
those involving questions of statutory construction were most numer- 
ous and important. 

116 The clause reads: "Full faith and credit shall be given in each state to the 
public acts, records, and judicial proceedings of every other state. And the 
Congress may by general laws prescribe the manner in which such acts, records, 
and proceedings shall be proved, and the effect thereof." 

"'Kenney v. Loyal Order of Moose, 252 U. S. 411, decided April 19. 
The same day was also decided Canadian Northern Ry. Co. v. Eggen, 252 U. S. 
553 in which it was held that a provision of the Minnesota statutes denying 
jurisdiction over causes of action arising outside the state which have lapsed 
under the laws of the place of action, did not infringe the "privileges, and 
immunities" clause of article 4, provided the foreign limitation, though shorter 
than that of Minnesota, was not unduly short. 
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The outstanding result of the term's work for constitutional law is 
its emphasis upon the principle of the supremacy of national powers over 
conflicting state powers. This is the principle which Chief Justice 
Marshall labored so fruitfully, but which became obscured in the 
period following his chief-justiceship. In the field of commercial 
regulation it was definitely restored by the decision in the Shreveport 
case in 1916. This term it was reasserted in the field of the treaty- 
making power and in that of constitutional amendment. It is unlikely 
that it will ever again be lost to view. 



